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STATUTE OF REPOSE

The New Jersey sfatute of repose states that “no action...
arising out of the defective and unsafe condition of an
improvement fo real property...shall be brought...more than
10 years affer the performance or fumishing of such ser-
(NJ.S.A. 2A:14-1.1.) The statute

of repose will begin fo run at a specific time and allow

vices and construction.”

a claim fo be filed for ten years. After the repose period
expires, no construction defect claim can accrue and none
may be filed. The statute of repose cannot be folled and
once the ten years runs on an item, the association can
pursue no further claims for consfruction defects against the
developer and/or other parties such as subcontractors.  In
other words, once that fen years runs, it is “game over” for
the fransition claims.

oard members, property managers, and sometimes
even attorneys, are often unsure about time limits
for community association transition. This has been
partly due to a lack of clarity in the law but in some cases
just plain confusion about the two main statutory limita-
tions periods that are applicable for community associ-
ation transitions in New Jersey: the ten-year statute of
repose and the six-year statute of limitations.
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Accordingly, it is criical to defermine exactly when the
fen-year stafute of repose commences and when it will run
out. The sfafute of repose begins to run upon substantial
completion of construction. In a broad sense, substantial
completion would be the dafe a cerfificate of occupancy
is issued. The underlying consfruction contract may define
substantial completion and in that case the date would be
determined by that definition. For example, the construc-
fion confract may state that substantial complefion is deter-
mined when the engineer issues a written cerfificate so the
date of that certificate would determine when substantial
complefion was achieved and the statute of repose would
start to run from that date. Also, each trade contractor that
complefes its work on the project may have its own substan-
tial completion date — either by written certificate, certificate
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of occupancy, or otherwise. Thus, different portions of the
community and different elements of the consfruction may
be substantially completed at different times — especially
in large or phased communities - and this date will be
different for different areas and contractors.  The grading
and drainage work will be completed early on in the
construction of the community, buildings 1 through 12 will
most certainly be complefed af different times, the framing
work within each of the buildings will be completed at
different times, and the clubhouse roof will be completed
af yet another time. Each of these might have a different
substantial completion date and, therefore, be subject to a
different expiration date for the sfatute of repose.

Determining the earliest possible substantial completion
date for the project will help the association preserve its
claims unfil specific dates for specific defects are deter-
mined. You can estimate substantial completion of a build-
ing by obtaining the first certificate of occupancy issued.
Keep in mind that dafe will not include earlier completion
dates for frades within the building (e.g., framers). If
consfruction started after the master deed or declaration
was recorded that recording date may also be a good
estimate of when the sfatute of repose may commence.
The date of the initial grading work, if known, is a safe
date to use for all building issues; however, even that
date may not include substantial complefion for design
professionals (e.g., architects) as this work is typically
completed before any shovel hits the ground. Whatever
date you defermine comprises substantial completion,
add fen years and you will get the estimated date the
statute of repose runs out. These are just rough estimates,
of course. Remember that once the ten-year statute of
repose period expires no claim can accrue and none
may be filed on the defective construction work. In order
fo determine the date specific portions of the community
were substantially complefed or cerfain trades or pro-
fessionals substantially completed their work, experienced
legal counsel needs to be engaged early in the process to
conduct an exfensive evaluation and profect the associo-
tion's legal rights.

STATUTE OF LIMITATIONS

The sfatute of repose is not the only potential time bar to
fransition litigation. These cases are also subject to a six-
year statute of limitations. Unlike the rigid sfatute of repose,
however, the sixyear statute of limitations has more flexibil
ity because it can be folled until discovery of a deficiency.
N.J.S.A. 2A:14-1 provides that actfions “for any torfious
injury fo real or personal property...shall be commenced
within & years next after the cause of any such action shall
have accrued.” This means that defermining when the
cause of action accrues is key. New Jersey follows what
is called the “discovery rule,” which sfafes that a cause
of action only accrues when one knows or should have
known of a claim.

To understand the statute of limitations and, more impor-
fantly, accrual of a claim, in the community association
context you must first understand the concept of homeowner
control and discovery.  When a community association
is first developed, the developer will appoint ifs own
non-homeowner representatives fo the association’s board
of frustees. The board is said to be “developer controlled”
at this time.  As the developer sells homes, the homeown-
ers are enfiled to gradually elect their own homeowner

Once /5% of

the homes in a community association are conveyed fo

representatives fo the board of frusfees.

owners other than the developer, these homeowners are
entiled to elect all of the members of the board of frustees
[except the developer may retain one seat as long as it is
selling af least one home in the normal course of business).
Thus, at this point the board of trusfees has “transitioned”
to be "homeowner controlled” and the homeowner board
of frustees can make decisions for the association indepen-
dent of the developer. One of the most important decisions
the homeowner board of frustees will make is refaining an
engineer fo inspect the common property and prepare @
report of any deficiencies. Once this “fransition report” is
finalized and presented to the homeowner board of trust-
ees, the association is on notice of deficiencies identified
in the report. This notice constitutes discovery for statute of
limitations purposes.
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Unlike with the sfatute of repose, there has been some
lack of clarity in New Jersey low as fo when the statute of
limitations accrues and runs for a community association
and litigation attorneys were left guessing what a court
would decide. Should the six years start to run at substan-
fial completion? At homeowner control2  Some hybrid of
the two? Afforneys for community associations have confin-
ually argued that these causes of action could not accrue,
and the sixyear statufe of limitations could not start fo run,
until after homeowner control and receipt of an engineer's
report. In February, the New Jersey Appellate Division
ended this speculation in a case that was very favorable
fo community association transitions. In this case, The
Palisades at Fort lee Condominium Assoc., Inc. v. 100
Old Palisade, LLC, et al., 2016 NJ. Super. Unpub. LEXIS
193 (App. Div. Feb. 1, 2016), the association was
substantially completed in 2002. It reached homeowner
confrol in 2006 and the homeowner board received its
engineer’s report documenting deficiencies in 2007. The
fransition litigation was filed in 2009, more than six years
after substantial completion.  The contfractor defendants
argued that the statute of limitations should have expired
in 2008, six-years after substantial completion. The plain-
fiffs argued that the association sfill had almost a year
after receiving its engineer’s report to file the complaint
and by waiting fo file the complaint until 2009, it was
filed out of time. The Palisades court disagreed and held
that the six-year statute of limitations does not accrue until
after homeowner control and after the association has
reasonable notfice of the deficiencies |i.e., receives an
engineer’s transition report). Importantly, once the statute
of limitations starts to run the association is entitled to its
full six-year limitations period (except, of course, it could
not run past the fen-year statute of repose which, in the
Palisades case would have been 2012, ten years after
substantial completion).

While this is an important decision for community associ-
afions it should be nofed that the case is unreported and it
has been appealed to the New Jersey Supreme Court. As

of press time there was not yet any word as to whether or
not the Court would accept the case for review and we do
not know how or if we can rely on this decision.

PUTTING THEM TOGETHER

Now that you understand how the tenyear sfatute of repose
and the sixyear statute of limitations work, you may wonder
how the two statutory periods work together.  Remember that
no further claims can accrue after the statute of repose period
expires. While the homeownercontrolled association may be
entifled fo ifs full sixyear limitations period affer receipt of the
engineer’s report, that is only the case if the fen-year statute of
repose period will not expire for af least six years. Based on
the Palisades case, which could still be reviewed and modi-
fied by the New Jersey Supreme Court, the tfen-year statute of
repose period would have expired in 2012 (ten years after
substantial complefion in 2002).  However, six years affer
the homeownercontrolled association received its engineer's
report in 2007 would be 2013, a year dfter the tenvyear
statute of repose expired. Thus, the association did not have
a full six years o file its complaint — it had only five years after
receiving its engineer’s report in 2007 - and needed to file
the complaint before the tenvyear statute of repose expired in
2012. This is because unlike the statute of limitations, the fen-
year statute of repose is rigid and cannot be extended under
any circumstance.

THE BOTTOM LINE

A community association with any construction fransition
claims must ensure the claims are safisfactorily resolved or
that litigation is filed before the sixyear sfatute of limitations
and the ten-year sfatute of repose runs. Failure to do so
may cause the association’s claims against the developer
and subcontractors to be extinguished.  Most transition
matters seffle amicably without litigation well before these
limitations periods expire but it is critical that association
board members and property managers understand these
concepts and work with experienced legal counsel to help
preserve the association’s legal rights.
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