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TOP FIVE (5) BANKRUPTCY ISSUES FOR CREDITORS - PROTECT YOUR 
RIGHT TO GET PAID
By Thomas S. Onder, Esq.

As the economy continues to improve, 
some businesses are filing for 
bankruptcy to unsaddle debts. Creditors 
in the building industry must be vigilant 
and proactive when a bankruptcy 
filing occurs. Following are five (5) 
bankruptcy issues to ensure your best 
possible right to payment. 

Getting Paid for Work Prior to 
Bankruptcy Filing. Bankruptcy 
Code § 502 allows creditors to assert 
pre-petition claims to ensure their right 
to payment. Additionally, the Bankruptcy 
Court requires that creditors provide 
appropriate proof of the debt. This 
means attaching copies of contracts, 
accountings or other materials that 
prove amounts owed. Further, it’s 
important to use the Bankruptcy Court’s 
Proof of Claim Form 10B. However, 
knowing how, when and where to file 
your claim is key. 

Getting Paid for Work After the 
Bankruptcy Filing. Some creditors 
will continue to supply goods and 
services after the bankruptcy filing. 
Bankruptcy Code § 503 (b) provides 
these creditors are entitled to priority 
payment as an administrative claim 
ahead of other creditors. The reason 
for this is that post-petition creditors 
offer vital services to keep debtor’s 
operations going, which benefits the 
bankruptcy estate. Like the pre-petition 
claim, it is very important to complete 
and file the claim right. Sometimes, 
creditors may need to file a motion to 
get their claim paid. 

Getting Paid for Certain Goods 
Supplied. Certain creditors, who 
supply goods, have the right to reclaim 

those shipped goods. A creditor may 
attempt reclamation of their goods sold 
in the ordinary course under Bankruptcy 
Code § 546(c). But, suppliers must 
move quickly. Creditors must make a 
written demand no later than 45 days 
after delivery. If the 45-day period has 
not expired as of bankruptcy filing, then 
suppliers will be provided an additional 
20 days to demand reclamation of the 
goods sold. Sometimes creditors can 
negotiate that debtors provide priority 
payment, in lieu of return of the goods. 

How the Debtor’s Plan Treats 
Your Right to Payment. When 
debtors file for bankruptcy protection, 
they are seeking to either liquidate 
all assets or reorganize. If debtor’s 
try to reorganize, then they will file 
a bankruptcy plan. If approved by 
creditors, the confirmed plan will allow 
them to pay creditors, dispose of assets 
and also sometimes acquire assets. As 
a creditor, it is essential that you know 
how your claim is being treated in a 
plan. Debtors will often try to avoid 
paying certain creditors. If you do not 
object to the plan, then your rights may 
be compromised. Failure to have your 
voice heard could be costly. 

When the Bankruptcy Estate 
Demands Return of Payments. 
Debtors-in-possession and bankruptcy 

trustees have authority under Bankruptcy 
Code § 547 to make a “preference” 
demand. A “preference” is a payment 
received from a debtor within 90 days 
of the filing. It does not matter whether 
you provided quality work or services. 
Bankruptcy Code § 547(b) allows 
avoidance of these payments, if the 
transfer was to or for the benefit of a 
creditor on account of an antecedent 
debt, while the debtor was insolvent. 

However, before you cut a check to 
satisfy the preference demand, it is 
advisable to seek legal counsel to 
ascertain if you possess defenses, 
including: 

1)	Payments made within the “ordinary 
course of business;” 

2)	“New value” provided for the debt; 

3)	Payments made outside of the 90-day 
preference period; 

4)	Settlements during the bankruptcy 
case; and/or, 

5)	Payments made via C.O.D.

To determine if you possess any 
defenses, it is critical to analyze the 
full payment history at least a year 
before the bankruptcy filing. This 
information includes: 

1)	All correspondence, contracts, emails 
with debtor;

2)	Copies of all invoices, showing 
invoice date, terms, and amount; 

3)	Copy of payments received (i.e. 
checks, wires, cash deposit slip) and 
date posted; 

4)	Number of days elapsed between 
date of invoice and date payment 
received; and, 
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REBATE PROGRAM SAVES MEMBERS THOUSANDS!
Since the Member Rebate Program 
(MRP) has been offered as a free 
member benefit of the New Jersey 
Builders Association, it has given 
participating members a total rebate 
of $214,654.14. With 41 members 
participating in the program, that is an 
average of $5,235.47 per participating 
member!

NJBA’s Member Rebate Program lets 
builders and remodelers receive cash 
rebates for using certain manufacturers’ 
products in the building and remodeling 
of homes. There are currently 46 
participating manufacturers covering 
36 different product categories.

MRP has heard your requests and 
claiming has been revamped this 
quarter. There is a redesigned paper 
claim form and a new and improved 
online claim form. A customized EXCEL 
template has also been added as a new 
method to submit. You only need to 
select the manufacturers that were used 
and an EXCEL template is generated for 
you with only those selected products.

First you need to 
register: 

www.HBArebates.com
This tells MRP where 
to send your rebate 

check!

Once you are registered, you are 
eligible to claim on a quarterly basis. 
Any home, remodeling project, or 
multi-family unit completed from April-
September is eligible to be submitted 
by the end of November, 2014.

The claiming process is just as simple 
as registering. An address is ready to 
be submitted once the entire project 
is completed. MRP will ask for your 
company name, the completed 
address, and the completion date(s). 
You then complete the information 

required for each manufacturer used.

Typically: 

•	 Quantity used

•	 Subcontractor or supplier name

•	 Model number

•	 No receipts are needed!

Once a project is completed and the 
form is filled out, all you have to do 
is send it in. MRP will process your 
quarterly information, send it to the 
manufacturers, and issue you one 
lump-sum check for all of your rebates!

Nationwide, over 70% of the builders 
and remodelers who participated last 
year have received rebates that are 
valued at  more than they paid in 
annual dues to their HBA.

Get the most of your membership by 
taking advantage of this free member 
benefit.

www.HBArebates.com

•	Fill Material should be compacted and 
tested per engineering specifications

Don’t lose sleep worrying about 
structural claim liability. Ensure that 
your homebuyers are the best source 
of referrals. Limit liability, protect 
reputation, and experience peace of 
mind by constructing to essential code 
standards specific to your site. Also, 
utilize an express warranty program with 
adequate claim reserves, or effectively 
pass your liability to a reputable, 
third-party, insurance-backed warranty 
company.

For additional information on how you 
can limit your liability for structural 
claims, please contact:

Judith Jacovelli	
856.723.0109 • jjacovelli@2-10.com
Phil Dunlevy
609.760.4669 • pdunlevy@2-10.com
John McGrath
848.459.9935 • jmcgrath@2-10.com
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BANKRUPTCY ISSUES
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a payoff less than the loan balance 
or lease residual payment.  The 
insurance company has no obligation 
to pay the loan balance or residual 
value unless  a special rider is added 
to your policy compelling them to do 
so.  

These examples illustrate some reasons 
why insurance policy premiums differ 
from insurance company to insurance 
company.  The best defense against 
an unexpected gap in coverage is to 
engage your salesperson, professional 
agent or broker with questions, lots of 
questions.  Only then can you decide if 
the cost you are being asked to pay is 
worth the paper it is written on.  Sounds 
familiar, doesn’t it?

5)	Personnel involved with debtor’s 
account, so they can advise how 
payments were made, applied and 
any unique issues with debtor. 

These are just some of the issues that are 
essential to properly address and analyze 
as a creditor in the building industry. A 
well-thought out response to these issues 
with sound counsel can ensure your right to 
payment is preserved in a bankruptcy filing 

For more information on defending 
a preference action, or bankruptcy 
issues, please feel free to contact Tom 
Onder, member of Stark & Stark’s 
Bankruptcy & Creditor’s Rights Group, 
at (609) 219-7458 or via email a  
tonder@Stark-Stark.com.


