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to file an action on a residential
mortgage loan that has been accel-
erated by the mortgagee. Although
the mortgagee agreed that the FFA
applies to the loan, it argued that the
same statute has a 20-year limita-
tion period for defaulted mortgage
loans, relying upon subseciion “c”
of the same statute,

The statute in dispute siates:
1. An action to foreclose a
residential mortgage shall
not be commenced follow-
ing the earliest of:

a. Six years from the
date fixed for the making
of the last payment or the
maturity date set forth in
the mortgage or the note,
bond, or other obligation
secured by the mortgage,
whether the date is itself
set forth or may be cal-
culated from information
contained in the mortgage
or note, bond, or other
obligation, except that if

the date fixed for the mak-
ing of the last payment
or the mamrity date has
been extended by a writ-
ten instrument, the action
to foreclose shall not be
commenced after six years
from the extended date
under the terms of the writ-
ten instrument;

b. Thiny-six years
from the date of recording
of the morgage, or, if the
mortgage is not recorded,
36 years from the date of
execution, so long as the
mortgage itself does not
provide for a period of
repayment in excess of 30
years; Or

c. Twenty years from
the date on which the debt-
or defaulted, which default
has not been cured, as to
any of the obligations or
covenants contained in the
mortgage or in the note,

bond, or other obligation
secured by the mortgage,
except that if the date to
perform any of the obli-
pations or covenants has
been extended by a writien
instrument or payment on
account has been made,
the action to foreclose shall

not be commenced after

20 years from the date on

which the default or pay-

ment on account thereof
occurred under the terms

of the written instrument,
N.JS.A. §2A:50-56.1 (ewnphasis
added).

The Bankruptcy Court was
required to determine whether sub-
section “a” or subsection “c” con-
trolled the analysis. At the heart of
the dispute was whether the accel-
eration of the note changed the
“maturity date” siated in the note
{March 1, 2037) to the date of
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A Matter of Interpretation

Continued from page S-7

default (June 1, 2007). ,

The Bankruptcy Court looked
to the legislative history of the FFA
and found it to be of limited guid-
ance. Although it is clear from the
legislative history that the New
Jersey legislators were seeking to:
(a) bring foreclosure actions more
in line with the six-year statute of
limitations for contract claims: and
(b} codify the estabhished case law
holding that the statute of limi-
tations for foreclosure actions is
20 years, there is no guidance on
whether the erm “matority date”
includes the date an accelerated
loan is due and payable after accel-
eration.

Looking for other extrinsic
aids, the Bankruptcy Court reviewed
other sections of the FFA and the

statute of limitations for contracts
and negotiable instruments. Section
2A:50-56 of the FFA provides that
a mortgagee must send out a nolice
of intention to foreclose “before
any residential mortgage lender
may accelerate the maturity of any
residential mortgage obligation.”
N.JS.A. §2A:50-58(a) (emphasis
added). The statute of hmitations
for negotiable instruments provides
a lawsuit to collect on a negotiable
instrument must be commenced
“within six years after the due date
or dates stated in the note or, if the
date is accelerated within six years
gafter the acceleration due date”
N.IS. A §12A:3-113 (emphasis
added).

The Bankruptcy Court ulti-
mately held that the acceleration
of the loan accelerated the matuority
date to the date of default. Since

the foreclosure action was not com-
menced within six years of the
accelerated maturity date, the claim
was time barred and the morigage
was voided—the debtor no longer
had a mortgage. The mortgagee
filed a notice of appeal and the
matter is presently before the U.S,
District Court for the District of
New Jersey.

The language in the loan docu-
ments in question may help the
morigagee’s chances on appeal. The
adjustable rate nole executed by the
debtor has an express definition
of “Matrity Date.” Specifically,
the note provides: “If, on March
1, 2037, I still owe amounts under
the Note, I will pay those amounts
in full on that date, which is called
the “Maturity Date,” Also, in the
default and remedy section of the
note and mortgage, the term “matu-
rity” is not used when discussing
acceleration of the loan. Since the
face of the note defines Maturity
Date, there is a strong argument that
the six-year statute starts to run on
March 1, 2037.

The statute of limitations
for residential foreclosures is the
shorter of three time periods, two
of which are discussed above.
However, the third time period (36-
year time period under subsection
“b™) lends guidance 10 the overall
statutory scheme. It seems clear
that the 36-year statutory period in
subsection “b” was included since
most residential mortgages have a
term of 30 years or less, and the
mortgagee must file'a complaint
within six vears of the end of that
term. However, if the term of the
mortgage is 15 years (also a popu-
lar option), the complaint would
have to be filed within 21 years
under subsection “a” Finally, in
either case, if there is a default for
any reason, the complaint would
have to be filed within 20 years of
the date of default, regardless of
acceleration or the maturity date of
the loan. Whether this interpreta-
tion of the statute is reasonable
is now in the hands of the U.S.
District Court. W





