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A Matter of Interpretation 
Did the N.J. legislature 
real~ intend for debtors to 
get a free home six yea rs 
after acceleration of a 
mortgage loan? 

By Timothy P. Duggan 

0 ver the years, courts have 
accumulated a large volume 
of decisions pertaining to stat

utory interpreta tion and what rules 
should be applied when deciphering 
legislative intent in cases where liti
gants disagree over the meaning of 
a statute. In some cases, the mean
ing of a particular word comes into 
play causing linguistic issues, and 
in other cases the use of specific 
words (i.e., "shall ... "'may;' «or" and 
''and") help clarify the legislative 
intent. 

In a recent case decided by 
the U.S. Bankruptcy Court for 
the District of New Jersey, the 
Bankruptcy Court found itself 
bound by the rules of statutory 
construction in a case where it was 
fon::ed to decide whether the debtor 
would receive a free home (not 
really free. but close to it). Jn re 
WashinKIOn, Case No. 14-14573 
(Barucr. D.N.J. Nov. 5, 2014). In 
the end, the Bankruptcy Court held 
thai, under New Jersey law, a mort
gage holder is time-barred from 
foreclosing on a residential mort
gage if the complaint is l1Qt filed 
within six years of the date the 
mortgage loan was acce lerated by 
the mortgagee. Since the mortgagee 
did oot file its complaint within the 
six year time period, the mortgage 
loan.waa unenfon;eable and voided 
by the Ban.krup<cy Court. 

Duggan is a sha~Jwlder with 
Stark & Stark in Lawrenceville, 
N.J. He is chairman of the firm 's 
Bankruptcy and C~ditor's Righu 
Group. 

The facts of the case are not 
complicated. A homeowner (the 
"debtor") purchased a three-family 
home on Feb. 27, 2007. and bor
rowed $520,000 to finance a portion 
of the purcha..e price. The loan was 
secured by a mortgage to be repaid 
over 30 years, with the first pay
ment due April 1, 2007. The note 
secured by the mortgage defined 
the maturity date of the obligation 
as March l, 2037 (an important date 
as discussed below). 

The debtor failed to make the 
payment due July I, 2007. The 
mortgagee sent a notice of intent to 
foreclose as required by New Jersey 
law, providing the debtor with 30 
days to cure all defaults. When the 
defaults were not cured, the mort
gagee filed a foreclosure complaint 
on Dec. 14. 2007. 

U nco n tes ted fo re c 1 os ure 
cases are handled by the Office 
of Foreclo~ure of the Superior 
Court of New Jersey. The Office 
of Foreclosure enters final judg
ment after a careful review of the 
proofs and will reject submissions 
if there are irregularities in the 
documents or pr<.)()fs of amount 
due. When there is a problem. the 
Office of Foreclosure will send a 
return notice to counsel and pw
vide a deadline for resubmission of 
proofs. ln this case, the Office of 
Foreclosure sent the mortgagee a 
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return notice on Oct. 28. 20 I 0, rais
ing issues with the application for 
final judgment. Final judgment was 
never entered and on July 5, 2013, 
the Office of Foreclosure dismissed 
the foreclosure, without prejudice. 
for lack of prosecution. 

About nine months later. on 
March 12, 2014, the debtor fi led for 
Chapter 13 bankruptcy protection. 
It is important to note that there was 
no fo reclosure action pending when 
the bankruptcy petition was filed . 

In the bankruptcy case. the 
mortgagee filed a proof of claim for 
the entire amount due and owing. 
The debtor filed an adversary com
plaint seeking an order detennin
ing the validity of the mortgagee's 
claim which constituted an objec
tion to the mongagee ·s claim under 
Bankruptcy Code § 502(b). After 
some minimal discovery, the parties 
moved for summary judgment on 
their respective positions. 

Although the debtor raised sev
era l issues. this article will only 
focus on the issue relating to the 
staCllle of limitations. The debtor 
argued that the New Jersey Fair 
Foreclosure Act (FFA). N.J.S .A. 
§2A:50-53. el seq. ) governs his 
loan since the loan meeis 1he defi
nition of a residential mortgage. 
Looking co section 2/\:50-56. l(a) 
of the fFA, the debtor argued there 
is a six-year statute of limitations 
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to file an action on a residential 
mortgage loan that has been accel
erated by the mortgagee. Although 
the mortgagee agreed that the FFA 
applies to the loan, it argued that the 
same statute has a 20-year limila
tion period for defaulted mortgage 
loans, relying upon subsection "c" 
of the same statute. 

The statute in disput.e states: 
I . An action to foreclose a 
residential mortgage shall 
not be commenced follow
ing the earlies! of: 

a. Six years from the 
date fixed for the making 
of the last payment or the 
maturity date set forth in 
the mortgage or the note, 
bond, or other obligation 
secured by 1he mortgage, 
whether the date is itself 
set forth or may be cal
culated from information 
contained in the mortgage 
or note, bond, or other 
obligalion, except that if 
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the date fixed for 1he mak
ing of the last payment 
or the maturity date has 
been ex.1ended by a writ
ten instrumenl, the action 
to foreclose shall not be 
commenced after six years 
from the extended date 
under the tenns of the writ
ten instrumenl; 

b. Thirty-six. years 
from the date of recording 
of the mortgage, or, if the 
mortgage is not recorded, 
36 years from the date of 
execution, so long as the 
mortgage itself does not 
provide for a period of 
repayment in excess of 30 
years; or 

c. Twenty years from 
the date on which the debt· 
or defaulted, which default 
has nol been cured. as to 
any of the obligations or 
covenants contained in the 
mortgage or in the note, 

bond, or other obligation 
secured by the mortgage, 
except that if the date to 
perform any of the obli
gations or covenants has 
been exiended by a written 
instrument or payment on 
account has been made, 
the action to foreclose shall 
not be commenced after 
20 years from the dale on 
which the default or pay
ment on account thereof 
occurred under the tenns 
of the written instrument. 
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N.J.S.A. §2A:50-56.l (emphasis 
added). 

The Bankruptcy Court was 
required to detennine whether sub
section "a" or subsection "c" con
trolled the analysis. At the heart of 
the dispute was whether the accel
eration of 1he note changed the 
"maturity date" stated in the note 
(March I, 2037) to the date of 

Continued on page S·16 
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Continued from page S-7 

default (June I. 2007). . 
The Bankruptcy Court looked 

to the legislative history of the FFA 
and found it to be of limited guid
ance. Although it is clear from the 
legislative history that the New 
Jersey legislators were seeking to: 
(a) bring foreclosure actions more 
in line with the six-year statute of 
limitations for contract claims; and 
(b) codify the established case law 
holding that the statute of limi
tations for foreclosure actions is 
20 years. there is no guidance on 
whether the tenn "maturity date" 
includes the date an accelerated 
loan is due and payable after accel
eration. 

Looking for other extrinsic 
aids, the Bankruptcy Court reviewed 
other sections of the FFA and the 

statute of limitations for contracts 
and negotiable instruments. Section 
2A:50-56 of the FFA provides that 
a mongagee must send out a notice 
of intention to foreclose "before 
any residential mortgage lender 
may accelera1e the maturity of any 
residential mortgage obligation." 
N.J.S.A. §2A:50-58(a) (emphasis 
added). The statute of limitations 
for negotiable instruments provides 
a lawsuit to collect on a negotiable 
instrument must be commenced 
"within six years after the due date 
or dates stated in the note or, if the 
date is accelerated within six years 
after the acce/era1ion due dale." 
N.J.S.A. §12A:3-113 (emphasis 
added). 

The Bankruptcy Court ulti
mately held that the acceleration 
of the loan accelerated the maturity 
date to the date of default. Since 

the foreclosure action was not com
menced within six years of the 
accelerated maturity date, the claim 
was time barred and the mongage 
was voided-the debtor no longer 
had a mongage. The mortgagee 
filed a notice of appeal and the 
matter is presently before the U.S. 
District Coun for the District of 
New Jersey. 

The language in the loan docu~ 
ments in question may help the 
mongagee 's chances on appeal. The 
adjustable rate note executed by the 
debtor has an ex.press definition 
of "Maturity Date." Specifically, 
the note provides: "If. on March 
I, 2037. I still owe amounts under 
the Note, I will pay those amounts 
in full on that date, which is called 
the "Maturity Date." Also, in the 
default and remedy section of the 
note and mortgage, the term "matu
rity" is not used when discussing 
acceleration of the loan. Since the 
face of the note defines Maturity 
Date, there is a strong argument that 
the six-year statute starts to run on 
March 1. 2037. 

The statute of limitations 
for residential foreclosures is the 
shorter of three time periods, two 
of which are discussed above. 
However, the third time period (36-
year time period under subsection 
"b") lends guidance to the overall 
slatutory scheme. It seems clear 
that the 36.year statutory period in 
subsection ••b" was included since 
most residential mortgages have a 
term of 30 years or less. and the 
mongagee musl file a complaint 
within six years of the end of that 
term. However, if the term of the 
mongage is 15 years (also a popu
lar option), the complaint would 
have to be filed within 21 years 
under subsection "a." Finally, in 
either case, if there is a default for 
any reason, the complaint would 
have to be filed within 20 years of 
the date of default. regardless of 
acceleration or the maturity date of 
the loan. Whether this interpreta
tion of the statute is reasonable 
is now in the hands of the U.S. 
District Court. • 




