


dence, and evaluate all arguments well 

in advance of trial, to ensure an orderly 

trial. Just as many trial lawyers will 

review and prepare jury instructions at 

the outset of a case, revising and supple

menting them as the case moves toward 

trial, federal court practitioners are wise 

to do the same with the FPTO. Even 

though the FPTO will enter at the end of 

the final pretrial conference,• a prudent 

litigant will be thinking about it long 

before the final pretrial conference takes 

place. Regardless, if a litigant does not 

know the case forwards and backwards 

and inside and out before preparing the 

FPTO, it will upon completion of the 

document. 

One additional purpose of the FPTO 

is to promote settlement.' By obligating 

the parties to fully cooperate in the 

preparation of the order; stipulate to 

facts and joint exhibits where possible 

and appropriate; identify all contested 

facts, witnesses and evidence; eliminate 

claims or defenses that cannot be sus

tained; define and explain all legal 

issues; and identify all pretrial in limine 

motions and objections (i.e., to expert 

qualifications and the authenticity of 

exhibits),6 the court, through the FPTO 

and final pretrial conference, puts the 

parties in the most ideal situation to 

negotiate a settlement. The FPTO obli

gates the parties to show their hands; it 

puts an end to any poker played prior to 

its preparation and entry. 

Lastly, unlike the New Jersey state 

failure of the parties to comply with this 

directive, indicating: 

Attorneys who submit a proposed 

[FPTO] to the court that indicates they 

have not followed the form and 

instructions that are provided here

with greatly impede the processing of 

litigation in this court and create bur

dens for the court and its staff which 

are unnecessary. A persistent pattern 

of conduct in this regard by any attor

ney will result in the imposition of 

sanctions.' 

Indeed, Rule 16(e) of the Federal 

Rules of Civil Procedure specifically calls 

for the imposition of sanctions against a 

party "or its attorney" for failing to obey 

a scheduling or other pretrial order, or 

for being "substantially unprepared to 

participate-or does not participate in 

good faith-in the conference. 11
8 

Sanctions may be imposed for the 

unexcused failure of counsel to cooper

ate in submitting the FPTO when due or 

for failing to obey it once entered. These 

sanctions go beyond the other repercus

sions parties may face for failing to com

ply with the FPTO, discussed below, 

which include the preclusion of evi

dence, the prohibition against prosecut

ing claims or making arguments at trial, 

or barring counsel from raising issues on 

appeal. 

Suffice it to say, the FPTO is of para

mount importance given its breadth, 

and factual theories inherent in the 

issues defined therein."• In determining 

whether a final pretrial order should be 

amended to prevent manifest injustice, 

or in determining whether a party has 

waived its right to introduce claims, 

defenses, witnesses or exhibits at trial 

under the FPTO, courts will focus on the 

effective role the pretrial order plays in 

narrowing the issues of the case. 10 

Several cases illustrate the importance 

of the FPTO. As indicated above, the 

FPTO supersedes the pleadings. It is well

settled that the FPTO "when entered lim

its the issues for trial and in substance 

takes the place of the pleadings covered 

by the pretrial order."ll For example, in 

Logan v. Potter12 the plaintiff filed an 

action for discrimination against the 

United States Postal Service. Though the 

plaintiff originally included claims for 

sex discrimination as a basis under 

which the defendant's conduct was dis

criminatory, the court, noting that the 

FPTO supersedes the pleadings, observed 

"there is no claim of gender discrimina

tion under Title VII of the Civil Right Act 

before this Court" because the plaintiff, 

in the final pretrial submissions, 

advanced discrimination claims based 

only on his alleged disability. 13 

While it may seem counterintuitive 

that parties, through the FPTO, may 

assert claims not originally advanced in 

the litigation, the ability of a party to 

use the FPTO as a means to supersede 

the pleadings is not unfettered or 

court pretrial memorandum and the impact it can have on substantive absolute. Where a party seeks to assert 

exchange of information, in which 

cooperation is appreciated but not 

required, the FPTO-as indicated 

above-obligates the parties to collabo

rate and work together. The order must 

be prepared jointly by counsel. The 

Camden instructions plainly provide 

that the final pretrial order II shall be 

signed by all counsel and shall reflect 

the effort of all counsel" (emphasis in 

original). The Camden instructions dis

cuss the potential consequences of the 
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matters on trial, and the consequences 

that flow from it. 

Recent Case Law and the 

Consequences of the Final Pretrial 

Order 

Under Rule 16(e), the FPTO may be 

amended only "to prevent manifest 

injustice." As a general matter, the court 

has discretion to construe the pretrial 

order liberally, and the FPTO is "to be 

liberally construed to embrace all legal 

new claims or identify new evidence in 

the FPTO, the court serves as a gatekeep

er to ensure fair play; it may bar claims 

or prohibit the introduction of such evi

dence on the basis of delay or prejudice 

to the other party. For example, in 

Toscano v. Case" the defendants moved 

in limine to preclude at trial two witness

es listed by the plaintiff in the FPTO, 

arguing the plaintiff should be barred 

from calling the witnesses because the 

plaintiff never previously listed or iden-
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tified them as potential witnesses.'' The 

court granted the defendants' motion 

because the witnesses were never identi

fied in discovery and, therefore, the 

defendants were deprived of the oppor

tunity to depose them.'- The court 

found this "created unfair surprise for 

jdJefendants that cannot be remedied at 

this late date."'-

Similarly, in Interlink (jruup Cor. USA, 

Inc. v . .4111. Trade & Financial Corp.," the 

court barred two witnesses in li111i11e 

from testifying at trial because the plain

tiff failed to identify them as potential 

trial witnesses prior to the submission of 

the FPTO. The court found the defen

dants "clearly" had been unfairly sur

prised by the naming of the witnesses at 

the 11th hour. The court acknowledged 

it could provide the defendants leave to 

conduct a last-minute deposition of the 

witness, but found this was "certainly 

not the same as being able to evaluate 

the matter from an early point in time 

with full notice that !the witness] may 

be a kev witness at trial."''' The court also 

highlighted the "distinct possibility that 

reopening discovery, even for a discrete 

deposition, may result in a disruption or 

postponement of the trial . .. currently 

scheduled to commence in just a few 

weeks."'" 

Just as the FPTO may result in the 

preclusion or, in some cases, admission 

of new claims, evidence or witnesses, it 

also may operate to bar parties from 

asserting claims or defenses at trial on 

the basis of waiver. For example, in 

Dinemzo v. Lucky Fin Water Sports, LLC21 

the court, citing Basista v. Weir and com-

menting that "a pretrial order when 

entered limits the issues for trial and in 

substance takes the place of pleadings," 

determined that, notwithstanding an 

expert's testimony, the plaintiff had 

waived a negligent entrustment claim." 

Following Petree v. Fictor Fluid Power, 

/11c./' in which the Third Circuit found 

no abuse of discretion where a trial court 

refused to allow a plaintiff in a products 

liability suit to amend the pretrial order 

to include negligent failure to warn as a 

theory of liability, the court in Di11e11110, 

finding the plaintiff's negligent entrust

ment claim was not included in the trial 

brief and the plaintiff never moved to 

amend the final pretrial order, and that 

the plaintiff merely presented rebuttal 

expert testimony concerning negligent 

entrustment, concluded the plaintiff 



could not revive his negligent entrust- the defendant could not raise an addi

ment claim, which was extinguished by tional invalidity theory, having failed to 

its exclusion from the FJ.Yfo • .z. do so in the FJYf0.27 

As the Dinenno case reflects, parties The dangers of failing to identify or 

may be precluded from litigating sub- include issues/arguments, evidence (or 

stantive claims originally advanced in objections thereto), witnesses, claims or 

the case if not raised in a FJYfO. Similar

ly, in Janssen Products, L.P. v. Lupin Limit

ed, 25 a patent infringement action, the 

court, following a bench trial on the 

validity of certain patents, rejected cer

tain arguments raised by the defendant 

in its post-trial submissions as being 

untimely.26 The court held that the 

defendant's non-enablement argument 

was not identified before trial or men

tioned in the pretrial order, and that 

under the express terms of the pretrial 

order and in accordance with Rule 16(e) 

the defendant could not raise issues not 

disclosed in the pretrial order unless it 

could show manifest injustice (which it 

could not). The court similarly found 
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defenses in a FJYfO are self-evident. So, 

too, is the danger of relying on the court 

to exercise its discretion to modify the 

pretrial order once it has been entered. 

However, in Hill v. Commerce Bancorp, 

Inc.28 the Third Circuit affirmed a find

ing that manifest injustice would result 

if the plaintiff was not permitted to use 

certain new exhibits at trial. Referencing 

the applicable standard under Rule 

16(e), the Third Circuit expressed that 

"[t]he burden is on the moving party to 

demonstrate that a refusal to amend the 

order will result in manifest injustice."29 

The court noted the burden is stringent, 

and that whether to permit the amend

ment is "entirely within the discre-

tionary power of the trial court." 

Citing Scopia Mortg. Corp. v. Greentree 

Mortg., Co., L.P.,'j(J the court identified 

the following factors to consider: 1) prej

udice or surprise in fact to the nonmov

ing party; 2) ability of that party to cure 

the prejudice; 3) extent to which waiver 

of the rule would disrupt the orderly and 

efficient trial of the case; 4) bad faith or 

willfulness on the part of the movant; 5) 

the importance of the evidence, and; 6) 

whether the decision to amend to 

include new evidence is a matter of new 

strategy or tactic.31 

In deciding to allow the plaintiff to 

introduce new exhibits at trial, the Hill

court found persuasive the following: 

the plaintiff recently deposed several 

witnesses despite earlier efforts to 

depose them; the significance of the 

new exhibits did not crystallize until the 

depositions were taken; the plaintiff 

should not be penalized because it was 
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not known until recently that the defen

dant intended to call at trial witnesses 

whose depositions it successfully 

quashed in 2011; the defendant could 

not demonstrate prejudice; and allow

ing the plaintiff to introduce the new 

exhibits would not result in additional 

discovery, lengthen the trial, or delay 

the scheduled start of the trial.32 

Petree, supra, of course, is at the oppo

site end of the spectrum, in which the 

Third Circuit upheld a trial court's 

refusal .to amend the FPTO to permit an 

additional negligence claim where there 

was no "compelling" reason why the 

claim was not presented at the final pre

trial conference but was presented at 

trial.33 

Given the importance of the final 

pretrial order, the consequences that can 

flow from it, and the fact that the FPTO 

summarizes and establishes all of the 

issues, evidence, witnesses, motions, 

arguments, claims and defenses to be 

heard and received at trial, it is impera

tive federal court practitioners familiar

ize themselves with Federal Rule 16 and 

the judges' preferences (and proposed 

forms of order) when navigating their 

way toward trial in this district. � 
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Final Pretrial Order in the United States Dis
trict Court for the District of New Jersey, 
Camden Vicinage (hereinafter, Camden 
Instructions), further provide that the
FPTO is "the document that members of 
the court use for Immediate reference to 
determine the nature of your case." 

2. Fed.R.Clv.P. 16(e).' The annotations to
Rule 16(e) further provide, in relevant
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part: "[l]n the case of the final prf:trtal 
order ( J a more stringent standard is 

·. ·called for and the words uto prevent
manifest injustice," which appeared In
the original rule, have been retained.H 

3. See Basista v. Weir, 340 F.2d 74, 85 (3d
Cir: 1965) (ult Is, of course, established
law that a pretrial order when entered
limits the Issues for trial and in sub
stance takes the place of pleadings cov
ered by the pretrial order.").

4. F ed.R.Civ.P. 16{d).
5. For example, the Camden Instructions
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pose of the Final Pretrial Order is to
attempt to settle the action."
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generally must be raised In the FPTO to
allow the court to address those issues at
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formal pretrial motion practice or other
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